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BELL GROUP COMPANIES (FINALISATION OF MATTERS AND DISTRIBUTION OF 
PROCEEDS) BILL 2015 

Second Reading 

Resumed from an earlier stage of the sitting. 

MR J.R. QUIGLEY (Butler) [3.00 pm]: I will resume the comments I was making before the interruption for 
question time. The government berated the litigants’ lawyers involved in the Bell litigation matter because it is 
on a feeding frenzy. After outing the judiciary and the courts as a branch of government that it has little trust in 
or regard to, it is swift to turn to both when it wants to cover up its own secrets and appeal the decision of the 
Office of the Information Commissioner. The hypocrisy of this government knows no bounds. 

The shadow Treasurer and other commentators have called the clauses in the bill brutal. Although the decision to 
take this step rests with the Treasurer in cabinet, I can see that some very skilful drafting instructions emanated 
from the State Solicitor’s Office. When one looks at the clauses of the bill, they are both far-reaching and severe, 
and would have well pleased the solicitor’s client. It is only to be regretted and lamented that the same level of 
legal advice was not taken by the Insurance Commission of WA back in 1999 and before when it entered into the 
original contracts and distilled within them far clearer obligations on the parties. The obligations were fairly 
clear—the State Government Insurance Office, now ICWA, carried the weight. Far clearer terms were required 
about what dividends were to follow to the respective parties in the event of a successful outcome to the 
litigation; in this case it was a mediated outcome, or a settlement at least. The shadow Treasurer explained an 
argument to the chamber this afternoon. Depending upon which way the argument turned on the contract, it 
involved a dividend to the principal funder of between zero and $1 billion. The shadow Treasurer has 
foreshadowed that he will move, on behalf of the opposition, certain amendments to this bill this afternoon to try 
to ameliorate the effects of its more draconian clauses. 

With an eye on the clock, I would like to wrap up. I do not have to go through chapter and verse what is wrong 
with the principles contained in this legislation. They have been traversed at length, and very clearly put before 
the chamber by the shadow Treasurer. The shadow Treasurer went through the letter by the entirely independent 
stakeholder, the Law Society of Western Australia. The letter was signed by the hand of its president. The five 
points raised by the society have been well put before the Parliament this afternoon. It includes a breach of law, 
or just overthrowing the rule of law. That was something I thought the Liberal Party stood for. As I said, in the 
past five or six years, both here and throughout Australia, the Liberal Party has trashed that concept. The 
confiscation of property rights and the apparent conflict of interest that the State Solicitor’s Office will likely 
find itself in, as well as other matters, have been referred to. This letter was akin to casting pearls before swine—
its arguments were never going to be accepted. The positions of concern raised by the shadow Treasurer and me 
this afternoon will be given no regard because the government has no regard to the principles involved—the 
principles of the rule of law, an independent judiciary, and a civil society in which disputes between contracting 
parties are decided by an independent court system. The government has demonstrated time and again that it has 
no regard for these principles. Each shortcut it takes to subvert these principles and fair hearings never gets it 
anywhere, so I do not know where this bill will end up, but I suggest it will end up in further appeals. I could 
take any one of this government’s big moves on the court system as an example, including that the massive 
mandatory sentences contained in its anti-association laws were going to drive bikies out of town. What 
happened? Nothing. Here we are, five years later, with absolutely diddly squat—nothing! Each time the 
government is bent on a shortcut, something else happens, there is further delay and back we go. 

The actions of the government in this case stand in stark juxtaposition to the recommendations of the royal 
commission into WA Inc. The independence and proper functions of the three branches of our democracy should 
be respected and adhered to: an executive branch that sets and executes policy; a legislative branch, which we all 
form part of here in this chamber, which debates the policy as presented in bills; and any disputes arising from 
that are to be determined by an independent judiciary. This government is a so-called conservative government 
but it cannot call itself a conservative government. That is a brand it likes to grab hold of because it thinks it will 
be vote-catching, but it is not a conservative government. Any government that decides to resolve disputes 
between citizens and corporations in this manner can hardly lay claim to the title of a conservative government 
that respects the rule of law and a well-ordered system for the resolution of disputes between citizens. It does not 
do that and it does not aspire to do that. It is hardly surprising that during the WA Inc years, the government of 
the day had off-budget entities carrying out the will of the executive without the proper scrutiny of this 
Parliament. Here we are 20 years after that royal commission with a government that has decided to completely 
out the judicial system. It is completely putting aside one pillar of our democracy and saying, “It doesn’t matter; 
we have the numbers.” 

[Member’s time expired.]  
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DR M.D. NAHAN (Riverton — Treasurer) [3.01 pm] — in reply: I would like to reply to the debate on the 
Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) Bill 2015 at some length. It needs 
to be done. I will not reiterate what was in the second reading speech; I will try to answer some of the shadow 
Treasurer’s questions. We will address at least one of the amendments he asked for. However, I am very 
confused. I understood from the lead speaker of the opposition, the shadow Treasurer, that the opposition would 
support the bill, but I heard from the shadow Attorney General nothing but a list of criticisms for it—indeed, 
total condemnation of the intent of the bill. I am confused about whether the opposition supports the bill or not—
or is the shadow Attorney General just trying to have it both ways, like he often does? The shadow 
Attorney General is intimately knowledgeable about many of these issues, but I would like clarification from 
him about whether he intends to vote against the bill. I listened to him for half an hour and he was a total source 
of confusion. 
I get back to the origins of this issue. The member for Victoria Park referred to a very nice book by Trevor Sykes 
on this issue. This issue arises from the guts of WA Inc, which was a seminal period in Western Australia. In late 
April in 1988, I think on a weekend, the government of the day tried to give liquidity to and sought to stem the 
bankruptcy of a small merchant bank called Rothwells. It decided to require the State Government Insurance 
Commission to buy $160 million worth of shares in Robert Holmes à Court’s Bell Group. At the time everybody 
knew that Holmes à Court had a tendency for highly complex arrangements around the world—that is what he 
was known for. He was also in financial trouble. This was done in concert with Alan Bond, who was also in 
financial trouble. The government of the day instructed SGIC to buy 19.9 per cent of the shares. That was a key 
thing, because Bond was going to buy 19.9 per cent and if they bought more than that, they would have had to 
have bought out all the other small and other shareholders, which they wanted to avoid. By the way, those 
shareholders lost a lot. They agreed to buy the Bell shares, which at that time were listed on the market at $1.70, 
at $2.50 for SGIC and $2.70 for Bond—so they overpaid. I read through some of the royal commission 
proceedings. How the hell they thought this would save Rothwells is beyond me. In discussions in cabinet, 
David Parker and Joe Berinson thought that Rothwells just needed a bit of liquidity in its business and it would 
be all right, which illustrates that they were taking advice from Laurie Connell. Strange. To give an example of 
what was happening, Kevin Edwards, who used to be involved in Brian Burke’s Department of the Premier and 
Cabinet, if my memory can go back to the mid-1980s, was chairman at SGIC, and he went to Laurie Connell’s 
house. He pulled out a piece of paper with just an SGIC letterhead on it. He gave it to Laurie Connell’s wife and 
she sat down at the typewriter and typed. The SGIC, in other words, Laurie Connell’s wife, was writing a letter 
to “Dear Robert”—Robert Holmes à Court. The letter stated — 

The SGIC is prepared to purchase 60,600,000 shares in The Bell Group Ltd. … from you or your 
private company for $2.50 per share, payable within 14 days against delivery of share certificates and 
transfers. 

Jesus, what was going on? Holmes à Court, being the wily old fox he was, said that if the SGIC wanted to buy 
those shares, it also had to buy some convertible bonds held by Bell Group, which would cost $140 million. So 
all-up that weekend SGIC entered into debt of $300 million or thereabouts with Bell Group. As we know, things 
did not go to plan and Rothwells went under. Of course, Bond, being smart, had his eyes on the main game. As 
the member for Victoria Park indicated, he was not interested in bailing out Rothwells so much; he was 
interested in getting his hands on the large pile of cash in Bell Resources, which he finally did and went to jail 
for. I might add that the $300 million represented 28 per cent of SGIC’s total investment portfolio. 
Mr B.S. Wyatt: I’m just trying to remember because Sykes goes through this: did Bell Group get a $50 million 
payment as a result? I do not think it did, did it? 
Dr M.D. NAHAN: I think Bell Group already had $50 million on deposit. As I understand it, the whole aim was 
not to pour more money into it, just to control keeping that money there, because SGIC and Bond would have 
the controlling interest, as the rest were small shareholders. All they did was spend $300 million to keep a 
$50 million deposit in Rothwells. 
Mr B.S. Wyatt: As you said, that was not Bond’s game. Bond’s game was Bell. 
Dr M.D. NAHAN: No, that was not Bond’s game. It was the government’s and SGIC’s. Just to emphasise, this 
was not just an exercise in getting around Parliament. Read the royal commission proceedings. They were not 
honest with cabinet. Cabinet at the time was told that it was an SGIC view, but it was not; it was a government 
view. So cabinet, the executive and Parliament were got around through this process. Between 28 November 
1988 and less than a year later in 1989, and then two years later in April, SGIC wrote off all the holdings in the 
stocks; it wrote them off and got $840 million for a $162 million investment. In 1991, all the bonds were written 
off and shortly thereafter Bell Group went into liquidation, and so the game started. This had an impact. Carmen 
Lawrence, to her credit, started off the royal commission. In 1993 when Richard Court came into government, 
one of his first moves was to introduce the $50 WA Inc levy on all motorists in part to help recapitalise the 
SGIC. That totalled $150 million collected from motorists over three years. Therefore, due to this decision, the 
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government had to the tune of $450 million. The liquidator set up in about 1991 tried to shake the money out of 
the banks that had become creditors, and so we started this long saga. As I understand it, in 1995 the liquidator 
came to the Insurance Commission of WA and asked it to help fund litigation against the banks. In exchange for 
that, the liquidator said it would agree in writing that it would apply the conditions of section 564 of the 
Corporations Act—that is, those parties who fund the litigation would get two-thirds of the proceeds. That 
agreement was sustained repeatedly in various agreements all through the 1990s. 

Mr B.S. Wyatt: Was it sustained in a court decision or just commercial agreements? 
Dr M.D. NAHAN: It was in commercial agreements and statements of the litigator. Justice Templeman stated 
that counsel in this matter had undertaken a considerable amount of research into section 564 and its equivalents, 
and as a result of that research it seemed that there was no reported case in which a post-judgement application 
had failed and that the allegations made by applicants in the Federal Court proceedings were extremely serious. 
Basically, there were expectations and agreements by all parties, including the liquidator, the Australian 
Taxation Office — 
Mr B.S. Wyatt: Sorry, what year was that? 
Dr M.D. NAHAN: That was in 1996. It was early on. 
Mr B.S. Wyatt: Was this before the ATO and Bell Group NV pulled out of funding? 
Dr M.D. NAHAN: Early on, the funding was from the Belgian distressed debt funder, Bell Group NV, which is 
a major party in this litigation, the Australian Taxation Office and the Insurance Commission of WA. In 1999, 
the ATO and BGNV decided to stop funding the litigation for two reasons: it was costing a hell of a lot of money 
and their views were that they could not control the cost and did not see a way forward that was worth their 
funds. The ATO pulled out at that time, too. However, they agreed that if ICWA agreed to continue to pursue the 
case, they would recognise the investment that ICWA put into it subsequent to 1999. 
Mr B.S. Wyatt: So there was a specific agreement around that. 
Dr M.D. NAHAN: It was based on section 564 of the Companies Act. 
Mr B.S. Wyatt: Did that agreement go so far as to stipulate that the rights of ICWA for a payment would 
effectively—as section 564 kind of states—defeat the subordinators who brought unsubordinated pressure? 
Dr M.D. NAHAN: I understand that the section 564 principles give priority to the moneys expended by the 
parties in pursuing the litigation and that takes precedence over the subordination or non-subordination. 
Mr B.S. Wyatt: That’s right, but did the agreement confirm that? 
Dr M.D. NAHAN: That is my understanding. The member can ask the State Solicitor about that. 
I have to declare that I am not a lawyer, and I have to tread carefully. As the member pointed out, this is hellishly 
complex. I think the judge’s final judgement indicated that this is the most complex longstanding process he has 
ever been through. 
From 1999, ICWA was largely the sole funder of the litigation other than the liquidator. During that period from 
1995, when it first jointly entered the litigation with the other creditors, and from 1999 by itself, ICWA has 
expended $200 million in this litigation. All-up that is $650 million. ICWA has spent $650 million over just 
south of 30 years on the initial purchase and write-offs and the need to recapitalise it with the levy and the 
investment. As the member for Victoria Park indicated, in 2013 there was a settlement that eventually, after 
appeals and whatnot, put $1.7 billion into an account and the banks left. There was great expectation that there 
would be a settlement at that time based on the agreements that preceded it and the agreements on the 
investments that ICWA and others had put into pursuing this litigation. That proved not to be the case. Indeed, 
the other creditors, particularly BGNV and WA Glendinning group, resisted and reneged on their previous 
agreements and used the processes of the law to try to unwind them completely. There is every expectation that 
this will go on for another decade with ICWA again footing the bill. 
What do we do? Do we continue to pump, as it was, $10 million or $15 million a year into this? If ICWA walks, 
ICWA gets nothing. There is an issue of some costs, but there is also the issue of getting the right outcome with 
the agreements for the taxpayers and owners of ICWA—that is, the residents of Western Australia. We were 
confronted with this continuing. It had already gone on for 20 years and we could see no resolution past the 
thirtieth anniversary of this case. We have tried mediation repeatedly. We brought this bill in not just to help 
mediation, but to force mediation and an outcome if a mediation agreement is not achieved prior to the passing 
of this bill. 
I would like to go through some of the questions that have been raised. There is absolutely no doubt that this is 
rather a unique draconian circumstance—none whatsoever. We either look at writing off all the investment we 
have put into this case in good faith or continue to spend millions going forward. We came to the conclusion that 
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we needed to settle the case. I would like to go through certain issues that have been raised. Obviously, the bill 
has given rise to a lot of concern by the legal profession and, I might add, by the litigators—the other parties to 
the arrangement have funded a range of public relations groups to argue their case, which is what we do in a 
democracy. I would like to answer some of these things. 

Mr B.S. Wyatt: Are PR groups involved? 

Dr M.D. NAHAN: Yes, there are a whole range of public relations groups going to the media and putting the 
case against the bill. 

Mr B.S. Wyatt: Are you referring to the Law Society of WA? 

Dr M.D. NAHAN: No, the Law Society of Western Australia originated its own campaign. A number of public 
relations groups have been hired by the litigants to help promote their position and their slant on the issue. 

The detractors of the bill have raised a number of concerns, including that the bill overrides peoples’ rights 
without compensating them. That is not true. It is not true that the bill proposes the removal of rights without 
compensation. The authority that will be set up under the proposed act to allocate money and recommend 
allocations to me will recommend returns to creditors taking into account the creditors’ claims and agreements 
between the creditors. The bill plans to replace the liquidator with an administrator who has a time-limited job to 
distribute the funds. In other words, the rights that have been thrashed out through the courts and clearly 
identified will be considered by the administrator. 

The Bell case should be finalised through the courts. I accept that it is unusual to introduce legislation to finalise 
this matter, but it is equally unusual for litigation to run for 20 years with no end in sight using taxpayers’ 
money. The bill provides a legislative solution to this intractable problem. The law is important, but it is not 
perfect and it can be swayed by big money to perpetuate and use litigation to achieve an end. That end is to 
perpetuate the litigation and wear out the state so it walks away, and, by the way, gives the litigants hundreds of 
millions of dollars of additional money. There have been suggestions that the bill should be amended to allow 
free debate. Given the newspaper articles, press releases, lobbying effort and social commentary on the bill, it 
appears that free speech has not been hindered. However, I appreciate the member for Victoria Park’s comment 
that there is some feeling that the current wording of the bill hampers commentary. The intention was only to 
close off the opportunity to keep the litigation running; therefore, I will move that changes to the bill be 
introduced to address the matter of perception rather than intent. We will discuss an amendment. There is almost 
no public or political appetite to drag these matters on. 

Mr B.S. Wyatt: Sorry, minister. Did you say you have an amendment? 

Dr M.D. NAHAN: I will have, yes. 

Mr B.S. Wyatt: But it is not on the notice paper yet. 

Dr M.D. NAHAN: No. 

Creditors can expect to receive their funds next year. Within one year after the proclamation of the bill, creditors 
will be able to obtain a return on their funds more rapidly if major creditors decide to reach a settlement. If they 
reach a settlement before the end of the 12 months, they will get it quicker than 12 months. The bill allows for a 
12-month settlement after proclamation. Again, there is no alternative path. 

As Mr Bartholomew reiterated quite clearly, the reason this bill is before the house is that we have a lower claim 
to the funds than Bell Group NV. That is because we have subordinated bonds. It is true that the government of 
the day back in 1988 authorised the State Government Insurance Commission to buy subordinated bonds from 
Holmes à Court. However, the claim of the Insurance Commission of WA is not based primarily on the level of 
subordination or otherwise but, indeed, section 564 of the Corporations Act. 

Mr B.S. Wyatt: Section 564 is the complete weight, isn’t it? 

Dr M.D. NAHAN: It is not the complete weight; there is a section of it. I will go through what I think the 
allocation is. 

Mr B.S. Wyatt: If it wasn’t for section 564 and you were relying on the priority of debt, we would be in a bad 
position. 

Dr M.D. NAHAN: Yes. We would not be where we are now and, I might add, there would be no settlement of 
$1.7 billion. 

Mr B.S. Wyatt: Presumably, section 564 is what motivated the continued funding. 
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Dr M.D. NAHAN: It was the basis upon which ICWA entered into the funding back agreement in 1995. 
Without that, we would not be here. The funding creditors can reasonably expect to obtain under section 564 
two-thirds proportionate and they had entered into contracts to share the proceeds in the following proportion — 

Mr B.S. Wyatt: I am sorry to keep interrupting, minister, but if you can answer these questions, the chances are 
that it might shortcut some of the question process later. Is that two-thirds based on previous legal precedent? 

Dr M.D. NAHAN: Yes. The agreement was that ICWA would get 53.5 per cent; BGNV, 37.5 per cent; and 
ATO, nine per cent. 

ICWA was also to be repaid the $200 million it lent to the liquidator of Bell. It not only funded its own litigation, 
but also lent money to the liquidator. This would be the source of the majority of returns to ICWA and the state 
from the litigation. It is not as a result of the bonds that the Dowding government persuaded the SGIC to 
purchase in 1988. If ICWA were to recover the cost of the bonds as well as its funding costs after 25 years, it 
would need to obtain close to $1.3 billion out of the $1.7 billion settlement. Although that would be a fairer 
return, we recognise that it would be at the expense of other creditors and may be unreasonable. It comes back to 
section 564 rather than the issue of the subordination of the bonds. Another spurious claim made is that ICWA 
should receive nothing from Bell, purposely ignoring the statutory contractual rights for that. 

I would like to go through some other issues that have been raised, not so much by people in this place but by 
others. A number of questions have been raised about the bill. The questions are generated by others. I will not 
discuss the Insurance Commission’s legal advice, because I do not have it, but I am sure that the legal position of 
ICWA is anything but weak. Establishing that, however, will require years of protracted action. It is certainly not 
the case that the bill overrides other people’s rights; I have gone through that. The lawyers raised four distinct 
points, which I will try to go through. The first is that the bill removes the operation of the Western Australian 
Bell companies and the distribution of their property from the existing application of legislation. That it does. 
The government has formed the view that because of the history and complexity of the affairs of these 
companies and the legislation applicable to them, that legislation does not provide an efficient means to resolve 
the issues relating to the distribution of funds. The second point raised is that removing these companies from the 
current legislation removes the determination of the rights of property of the Bell Group from the courts to an 
authority constituted by statute not required to follow the Corporations Act. This is also correct. Again, the 
government has formed the view that legislation, and its applicable legal formula, does not provide an efficient 
means to resolve the issues relating to the settlement fund within a reasonable time frame and acceptable cost. 
The fact is that the other litigators are using litigation as a means to an end, and if those means are available they 
will be used in the hope that the frictional cost of litigation weakens the will of the Insurance Commission to 
litigate to secure its own entitlements. In other words, they are using the processes of law in order that the 
Insurance Commission spends a great deal of money and they wear it out, leaving the residual for themselves. 

I would like to emphasise that the Bell Group went into bankruptcy way back in the 1990s. All the small 
shareholders were shaken loose and lost most of, if not all, their funding. The five remaining parties here are all 
large, serious litigators. 

Mr B.S. Wyatt: Could you just name the five? 

Dr M.D. NAHAN: They are the Australian Taxation Office, which is arguably the largest litigant in the country. 
I am not being negative; that is what it is. The others are ICWA; BGNV, which is owned by the Plaza group, a 
large global litigator; the Glendinning group, which, by the way, bought its rights for $175 back in the 1990s and 
is currently claiming $200-plus million. 

Mr B.S. Wyatt: Who did it buy its rights off? 

Dr M.D. NAHAN: I do not know. The other party is a small one, BGUK, which owns some of the Bell Group 
assets in the United Kingdom. BGUK has not been a major player; it is just going with the flow and will 
probably get a large payout for doing so. The Glendinning group, though claiming large amounts of money, has 
not put in a great deal, if any—it probably has paid some; it has paid its own lawyers—and has been riding in the 
slipstream of ICWA and others on this long journey. All five parties are serious, professional litigators; there are 
no small people involved in this issue. They also have very large sums of resources and money to pursue it. In 
particular, the major players are BGNV and ICWA. ICWA has paid most of the money forward and is funding 
most of it; BGNV has higher rated bonds and other actions in that, and will probably be the second or third 
largest recipient of a payout after ICWA and the ATO. 

The legislation is retrospective in that it avoids existing agreements. If those agreements, which are being 
interpreted by parties in their interest, and those interpretations support the litigation, there will be further delay. 
This legal process that the government has entered into involves not only combing through what Alan Bond, 
Laurie Connell to a lesser extent, and Holmes à Court were thinking in the distribution and organisation of their 
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funds back then, but also trying to reinterpret the agreements that have underlaid this whole funding arrangement 
over the past 20 years. 

The fourth argument that has been put is that offences are necessary to avoid clever people to whom Bell applies 
to reorganise their affairs in an attempt to avoid its operation—it is a very straightforward concept of anti-
avoidance—and is wide enough that they might criminalise a challenge to the validity of the bill, or people 
speaking in opposition of it. In other words, the anti-avoidance measures that the member for Victoria Park 
mentioned are wideranging and in the main designed to corral the litigants into reorganising their activities to 
avoid the distribution of funds. Some of those commentators plainly have little understanding of the 
constitutional freedom of better communication. In other words, I think we have had, and this bill has not closed 
off, a very robust debate about this, and will have into the future.  

I want to go through a few things that were raised by the member for Butler. 

Mr B.S. Wyatt: Minister, when are we going to see the amendments? Can we see that? 

Dr M.D. NAHAN: Yes. I will talk to my advisers as soon as we get in there. The member said that he had 
another amendment he wanted to run through. 

The member for Butler raised that the bills are subordinated. Let me go through this. Bonds are subordinated, as 
I mentioned before, but the bonds are a minor part of the story. The member for Butler said that the fund 
agreements are substandard. I am advised that the State Solicitor advised the shadow Treasurer, the member for 
Victoria Park, in words equivalent to the fact that the agreements are not examples of a master draftsman’s art. 

Mr B.S. Wyatt: That was pretty much the quote. 

Dr M.D. NAHAN: This is probably right. This does not mean that the agreements are not valid and robust. The 
member for Butler also raised questions about the Corporations Act. The commonwealth Corporations Act 2001 
explicitly envisages in section 5F that state Parliaments withdraw the powers they refer to the commonwealth for 
winding-up companies registered in those states. This is what this legislation is doing. The commonwealth has 
the power to disallow such an arrangement through a regulation in the commonwealth Parliament. That is not 
going to occur. The commonwealth has observed the waste of resources in this litigation and is aware that it 
could run for several more decades if some action is not taken. We had discussions with — 

Mr B.S. Wyatt: Sorry; can I clarify that? It is quite interesting. So what we pass here can be disallowed in the 
federal Parliament? 

Dr M.D. NAHAN: Yes. 

Mr B.S. Wyatt: Is that like our subordinated legislation process? How does that happen? 

Dr M.D. NAHAN: The member will have to ask that question in consideration in detail. All I can say is that 
when we came through with this proposal, we had extensive discussions with the federal Treasurer and the 
commonwealth government to seek their support for this action. I might add that they, through the Australian 
Taxation Office, are a major recipient of it. The ATO, like we did, invested very heavily in this project over the 
years. 

Mr B.S. Wyatt: Presumably the ATO, if this is correct, is looking at nine per cent. 

Dr M.D. NAHAN: It will get some. It will be a negotiated settlement. It is also claiming certain tax liabilities in 
the process, the details of which I am not across. It will be a major beneficiary of this settlement. I want to read 
into the record something here that is very important before I close off. 

If the funding creditors share two-thirds of the recovered amounts, which is as agreed, the 
Insurance Commission of WA would receive about $500 million; the ATO would receive about $100 million; 
the Bond Group NV would receive about $400 million—that is two-thirds of the $1.7 billion payment. Each of 
ICWA, the ATO and BGNV would also have received distribution from the remaining one-third based on their 
debt and other rights. ICWA would also receive $200 million in costs, and BGNV about $20 million in costs that 
it paid years ago to the liquidators. The ATO has a taxation claim that would see it obtain a far greater return 
than mentioned here. 

In these unusual circumstances, I am willing to flag that I am advised of a sensible outcome for the Bell litigation 
for the five creditors. Disclosing these numbers here will serve a number of purposes. It will demonstrate that, 
contrary to assertions made by others, the state—ICWA— is looking for a solid return to all creditors in a short 
time frame. It has been negotiated for a fair return to creditors in line with their claims. It offers a spectacular 
return on investment for many creditors, with a modest return on investment from ICWA and the state. It shows 
that parties are able to walk away from this long-running dispute with material sums of money without incurring 
any greater cost from hereon in. It shows that the money can be distributed to the parties within the funding 
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envelope. It highlights that all creditors need to do is to agree the numbers, and I recommend that the 
government alters the legislation to incorporate those numbers in the schedule of distribution. Parliament can 
give effect to the creditors’ wishes. The money will flow, and we can then almost forget about the 1980s Bell 
Group and Bond Group companies. The numbers I refer to are $430 million to the ATO, representing a return on 
investment of over 10 000 per cent on funding of $4 million; $480 million to BGNV, a return on investment of 
over 2 200 per cent based on funding of about $20 million or a return on investment of 402 per cent; $50 million 
to WA Glendinning, a return on investment of almost 40 million per cent—remember, it did not pay much for 
it—based on the $125 it spent purchasing the debt; and $55 million for Bond Group UK, a small UK group. This 
will leave $700 million for the interests of the state through ICWA as return on investment of about 250 per cent 
on the funding of the motorists and taxpayers totalling $200 million over 20 years. Of course, that does not 
include the recoupment of the initial investment in the Bell Group, nor does it include the $150 million paid by 
motorists. 

Mr B.S. Wyatt: In terms of those percentages you are talking about, that is just based solely on the contribution 
to the funding of the litigation? 

Dr M.D. NAHAN: It is our view of what is a fair return based on the investment put in on and the rights for the 
two-thirds—and then the remaining one-third is based on the allocation of the rights accordingly. It is difficult to 
see how any of these creditors could not be widely better off accepting what is contemplated. I hope we will 
have these figures incorporated in the bill and see the money flow. We recognise that this bill must be seen as a 
circuit-breaker to show people the money, and hopefully then reach an agreement as to the share that they will 
walk away with in the near term. 

Mr B.S. Wyatt: Can I ask what was that you were reading? 

Dr M.D. NAHAN: I was reading an indication of what we think would be a fair distribution of the funds. 

Mr B.S. Wyatt: Obviously that was something that was put to the creditors last week? 

Dr M.D. NAHAN: I am not going to comment on that. 

Mr B.S. Wyatt: The fact that what you just read out sounds like it was a letter to them — 

Dr M.D. NAHAN: I am sure that in the negotiations both parties started, and they hopefully worked towards the 
centre. We think that this would be a fair allocation; if we could get a settlement in this vicinity, we would write 
it into the bill. We could then get onto distributing the funds, not in 12 months from proclamation, but sooner. 

Mr B.S. Wyatt: The minister is right; it sounds all eminently reasonable. Obviously, it was not accepted. 

Dr M.D. NAHAN: Not yet. 

Mr B.S. Wyatt: Looking at these charts that I was given in the briefing, I can only assume that despite all of 
those figures that the minister has pointed out, there is still an expectation or a hope or an ambition by one of the 
players to somehow try to knock out ICWA. 

Dr M.D. NAHAN: Yes. I am sure more than one player hopes to knock out ICWA so that ICWA gets nothing. 

Mr B.S. Wyatt: Then that $700 million goes to them. 

Dr M.D. NAHAN: They will then get their larger share—of course. As the member said, those graphs show 
that, as has been done over the last 20 years, you can make this case infinitely complex. Going back to discuss 
the quality effect of those agreements in relation to the section 564 provisions, you could go on forever on this 
issue. Other court cases are starting up by the other players to try to do exactly that—unwind the principle and 
detail of the agreements entered into in good faith back in the 1990s. Most of the funding was actually spent in 
the last decade against the banks, and was effectively expended. We see that this effort will go on for a decade, 
potentially incurring a great deal more cost, and state governments do not have infinite pockets, nor do insurance 
corporations. 

I commend the bill to the house. 

Question put and passed. 

Bill read a second time. 

Leave denied to proceed forthwith to third reading. 

Consideration in Detail 

Clauses 1 and 2 put and passed. 
Clause 3: Terms used — 
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Mr B.S. WYATT: This is the definition clause. I want, in a simple way, an outline of the various indemnity 
agreements. Listed are the Bell Group subsidiary indemnity agreements, (a), (b), (c), and (d); the Bell Group UK 
liquidator’s indemnity agreements; the Gentra indemnity; further down, the indemnity and distribution 
agreement; the liquidators’ indemnity agreement; and the main proceeding indemnity agreements. I am trying to 
get an understanding of how all these agreements relate to each other. Is there one agreement that we are 
particularly concerned with? Quite simply, I do not know how they all interrelate. 

Dr M.D. NAHAN: As the member knows, this matter went on for a while. I am informed that they are various 
indemnity agreements entered into by the parties that underlie the expenditure by the Insurance Commission of 
Western Australia or the liquidator over time. They are an evolutionary process. As the member can see, they 
went through at different times. Periodically, in order to get ICWA or the liquidator to continue the process, a 
series of agreements was entered into over time to underlie the commitment of additional funds by ICWA or the 
liquidator into the litigation. Some were the protection of other groups as well as ICWA and the liquidator. Some 
of these indemnity agreements relate to parties other than ICWA or the liquidator. 

Mr B.S. WYATT: I will not pretend; we can probably spend hours here. I am not going to understand it all. 
Under “Bell Group Subsidiary Indemnity Agreements”, I can see Tony Woodings. I assume that these are the 
agreements that were agreed to effectively underwrite the liquidator. 

Dr M.D. NAHAN: They are not funding agreements; they are agreements that support the funding. 

Mr B.S. Wyatt: So the liquidator engaged lawyers and ICWA picked up the bill under those agreements. 

Dr M.D. NAHAN: ICWA and others and the liquidator itself. Sometimes ICWA lent money to the liquidator. 
The liquidator had some money itself and ICWA funded some. 

Mr B.S. Wyatt: I think this is the answer I might be looking for. 

Dr M.D. NAHAN: The principal agreements are the Bell Group Finance agreement for indemnification and The 
Bell Group Ltd agreement for indemnification. 

Mr B.S. WYATT: The TBGL AFI. 

Dr M.D. Nahan: The TBGL AFI, yes. 

Mr B.S. WYATT: The clause states in part — 

Indemnity and Distribution Agreement means the Indemnity and Distribution Agreement dated 
29 September 1999 between the commonwealth and ICWA; 

I am trying to work out when it was because the Australian Taxation Office stopped funding in 1999. I assume 
this was a fallout of the ATO ceasing to fund the litigation. 

Dr M.D. NAHAN: Yes, that is right. That is when the ATO stopped funding and that was the ATO’s free 
carriage agreement. 

The ACTING SPEAKER (Ms J.M. Freeman): Members, so that Hansard can get it all down on record and it 
makes some sense, stand up and I will call you, and then, minister, I will call you. That way we can get some 
sense of it. 

Mr B.S. WYATT: Free carriage was given to the ATO. Was free carriage given to anyone else by way of 
agreement or just to the ATO? 

Dr M.D. NAHAN: Yes; it was given to Bell Group NV. That agreement is the post termination inter-creditor 
agreement on page 7 of the bill. In 1999, the ATO and BGNV, the two other major litigants, decided not to 
continue funding the litigation and they entered into agreements with, I assume, the liquidator and ICWA for 
ICWA to continue funding the litigator and the litigation and under those central agreements that ICWA’s 
expenditure to settlement would be considered in the distribution of the settlement. 

Mr J.R. Quigley: Madam Acting Speaker, I couldn’t hear that. 

The ACTING SPEAKER: Minister, can you give that answer again. Members, can we have a bit of quiet; this 
is really complex legislation and people want to hear it. 

Dr M.D. NAHAN: Until 1999 the ATO and BGNV were funders of the liquidators and the litigation. They 
decided for their own purposes to stop funding it. They entered into two agreements; each entered agreement 
with the litigators and ICWA. The indemnity and distribution agreement, on page 5, is what is called the free 
carriage agreement for the ATO. Under that agreement, the moneys expended by the liquidator and ICWA in 
pursuing the litigation would be considered appropriately upon distribution of any outcome. The other PTICA 
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was related to free carriage for the BGNV. The AFIs were amended at the same time to support those 
agreements.  

Mr B.S. WYATT: That has made a bit more sense, thanks to the graphs that the Treasurer was kind enough to 
give me and why there is that flow of money. The Treasurer may not be able to answer the question I asked; I 
just do not know. I can understand why we would entertain the ATO coming to us and saying that it does not 
want to continue funding. We agreed with the free carriage agreement whereby at the end, the ATO is going to 
get a slice of this pie. 

Debate adjourned, pursuant to standing orders. 
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